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SECOND SUBSTI TUTE HOUSE BI LL 3274

AS AMENDED BY THE SENATE
Passed Legislature - 2008 Regul ar Session
State of WAshi ngt on 60t h Legi sl ature 2008 Regul ar Sessi on

By House Appropriations Subconmmttee on GCeneral Governnment & Audit
Review (originally sponsored by Representatives Sinpson, Hudgins,
Upt hegrove, Hunter, Santos, and Kenney)

READ FI RST TI ME 02/ 07/ 08.

AN ACT Relating to inproving public contracting for public port
di stricts; anmendi ng RCW53.08. 120, 39. 30. 020, 39.04.010, and 53.12. 270;
reenacting and anmendi ng RCW 39. 04. 155; addi ng new sections to chapter
53.08 RCW adding a new chapter to Title 53 RCW creating a new
section; prescribing penalties; and providing an expiration date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW 53.08.120 and 2000 c 138 s 210 are each anended to
read as foll ows:

(1) Al material and work required by a port district not neeting
the definition of public work in RCW 39.04.010(4) may be procured in
the open market or by contract and all work ordered may be done by
contract or day | abor.

(2)(a) Al such contracts for work neeting the definition of
"public work" in RCW 39.04.010(4), the estimted cost of which exceeds
two hundred thousand dollars, shall be awarded using a conpetitive bid
process. The contract nust be ((+et)) awarded at public bidding upon
noti ce published in a newspaper of general circulation in the district
at least thirteen days before the |last date upon which bids wll be
received, calling for ((sealed)) bids wupon the work, plans and
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specifications for which shall then be on file in the office of the
comm ssion for public inspection. The sane notice may call for bids on
such work or material based upon plans and specifications submtted by
t he bidder. The conpetitive bidding requirenents for purchases or
public works may be waived pursuant to RCW 39.04.280 if an exenption
contained within that section applies to the purchase or public work.

((However)) (b) For all contracts related to work neeting the
definition of "public work"” in RCW 39.04.010(4) that are estinmated at
two hundred thousand dollars or less, a port district may let contracts
using the small works roster process under RCW 39.04.155 in lieu of
((ealHHng)) advertising for ((sealed)) bids. Whenever possible, the
managi ng official shall invite at |east one proposal froma mnority
contractor who shall otherw se qualify under this section

When awarding such a contract for work, when utilizing proposals
fromthe small works roster, the managing official shall give weight to
the contractor submtting the | owest and best proposal, and whenever it
would not violate the public interest, such contracts shall be
di stributed equally anong contractors, including mnority contractors,
on the small works roster.

Sec. 2. RCW39.30.020 and 1974 ex.s. ¢ 74 s 1 are each anended to
read as foll ows:

In addition to any other renedies or penalties contained in any
| aw, municipal charter, ordinance, resolution or other enactnent, any
muni ci pal officer by or through whom or under whose supervision, in
whole or in part, any contract is made in ((wHu)) willful and
intentional violation of any law, nmunicipal charter, ordinance,
resolution or other enactnment requiring conpetitive bidding or
procurenent procedures for consulting, architectural, engineering, or
ot her services, upon such contract shall be held liable to a civil
penalty of not |less than three hundred dollars and nmay be held |iable,
jointly and severally with any other such nunicipal officer, for al
consequential damages to the nunicipal corporation. I1f, as a result of
a crimnal action, the violation is found to have been intentional, the
muni ci pal officer shall imrediately forfeit his or her office. For
purposes of this section, "municipal officer" ((shakt)) neans an
"officer" or "municipal officer" as those terns are defined in RCW
42.23.020(2).

2SHB 3274. SL p. 2
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NEW SECTION. Sec. 3. A new section is added to chapter 53.08 RCW
to read as foll ows:

By January 1, 2010, each port with nore than ten mllion dollars in
annual gross revenues, excluding grant and | oan funds, shall naintain
a database on a public web site of all contracts, including public
wor ks and personal services. At a mninum the database shall identify
the contractor, the purpose of the contract, effective dates and
periods of performance, the cost of the contract and funding source,
any nodifications to the contract, and whether the contract was
conpetitively procured or awarded on a sol e source basis.

NEW SECTION. Sec. 4. A new section is added to chapter 53.08 RCW
to read as foll ows:

(1) If a port district purchases property for a facility outside
the port's jurisdiction, the port district or districts wth
responsibility for the future property devel opnent and use nust prepare
and i npl ement a communi cation plan wthin sixty days after contracting
with a site planning consultant. The communication plan nust be
reasonably cal cul ated to provide property owners and other affected and
interested individuals information for review and coment. The plan
shall be made avail abl e through the planning and predesi gn phase. The
comuni cation plan shall include information about:

(a) The type and scal e of proposed uses on the site;

(b) The type and scal e of business and industrial activities that
the developnent is likely to later attract to the site and to the
near by area,;

(c) The general character and scope of potential inpacts on air
and water quality, noise, and Ilocal and state transportation
infrastructure, including state highways, l|ocal roads, rail, and
shi ppi ng.

(2) Information included in the comuni cation plan under subsection
(1) of this section may be nmade avail abl e by neans of web pages, office
i nspection and copying of materials, one or nore property tours, and
public nmeetings that allow interested citizens to comment to port
officials on several occasions over tinme as the devel opnent plans
evol ve.

(3) Environnmental mtigation, habitat restoration, and dredged

p. 3 2SHB 3274. SL
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materi al disposal projects are exenpt from the requirenents of this
section.

NEW SECTION. Sec. 5. The | egislature hereby establishes a policy
of open conpetition for all personal service contracts entered into by
port districts unless specifically exenpted under this chapter. It is
further the intent to provide differentiation between the conpetitive
procurenent procedures for personal and professional services
contracts.

NEW SECTION. Sec. 6. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Conm ssion"” nmeans the el ected oversight body of an individual
port.

(2) "Conpetitive solicitation" neans a docunented formal process
providing an equal and open opportunity to qualified parties and
culmnating in a selection based on criteria, in which criteria other
than price may be the primary basis for consideration. The criteria
may include such factors as the consultant's fees or costs, ability,
capacity, experience, reputation, responsiveness to tine |[imtations,

responsiveness to solicitation requirenents, quality of previous
performance, and conpliance with statutes and rules relating to
contracts or services.

(3) "Consultant” nmeans an independent I ndi vi dual or firm
contracting with a port to performa service or render an opinion or
recommendati on according to the consultant's nethods and w t hout being
subject to the control of the port except as to the result of the work
The port nonitors progress under the contract and authorizes paynent.

(4) "Emergency" neans a set of unforeseen circunstances beyond the
control of the port that either:

(a) Present a real, imediate threat to the proper performance of
essential functions; or

(b) May result in material loss or damage to property, bodily
injury, or loss of life if inmmediate action is not taken.

(5) "Evidence of conpetition"” neans docunentation denonstrating
that the port has solicited responses fromnultiple firnms in selecting
a consul tant.

2SHB 3274. SL p. 4
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(6) "Personal service" neans professional or technical expertise
provi ded by a consultant to acconplish a specific study, project, task,
or other work statenment which may not reasonably be required in
connection with a public works project neeting the definition in RCW
39.04.010(4). "Personal service" does not include purchased services
as defined under subsection (8) of this section or professional
services procured using the conpetitive selection requirenents in
chapter 39.80 RCW

(7) "Personal service contract”™ means an agreenment, or any
anendnent thereto, with a consultant for the rendering of personal
services to the port.

(8) "Purchased services" nmeans services provided by a vendor to
acconplish routine, continuing, and necessary functions. "Pur chased
services" includes, but is not limted to, services for equipnent
mai nt enance and repair; operation of a physical plant; security;
conputer hardware and software maintenance; data entry; key punch
services; and conputer tinme-sharing, contract programm ng, and
anal ysi s.

(9) "Sole source" neans a consultant providing professional or
techni cal expertise of such a unique nature that the consultant is
clearly and justifiably the only practicable source to provide the
servi ce. The justification shall be based on the uni queness of the
service, sole availability at the location required, or warranty or
defect correction service obligations of the consultant.

NEW SECTION. Sec. 7. Al personal service contracts shall be
entered into pursuant to conpetitive solicitation, except for:

(1) Energency contracts;

(2) Sole source contracts;

(3) Contract anmendnents;

(4) Contracts between a consultant and a port of less than fifty

t housand doll ars. However, contracts of fifty thousand dollars or
greater but Iless than two hundred thousand dollars shall have
docunented evidence of conpetition. Ports shall not structure

contracts to evade these requirenents; and
(5) Oher specific contracts or classes or groups of contracts
exenpted from the conpetitive solicitation process by the conm ssion

p. 5 2SHB 3274. SL
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when it has been determ ned that a conpetitive solicitation process is
not appropriate or cost-effective.

NEW SECTI ON. Sec. 8. Energency contracts shall be filed with the
comm ssion and nede available for public inspection within seven
wor ki ng days following the commencenent of work or execution of the
contract, whichever occurs first. Docunented justification for
energency contracts shall be provided to the conm ssion when the
contract is fil ed.

NEW SECTION. Sec. 9. (1) Sole source contracts shall be filed
with the conm ssion and nmade avail able for public inspection prior to
t he proposed starting date of the contract. Docunented justification
for sole source contracts shall be provided to the conm ssion when the
contract is filed. For sole source contracts of fifty thousand dollars
or nore, docunented justification shall include evidence that the port
attenpted to identify potential consultants.

(2) The comm ssion shall ensure that the costs, fees, or rates
negotiated in filed sole source contracts of fifty thousand dollars or
nore are reasonabl e.

NEW SECTION.  Sec. 10. A port comm ssioner or enployee shall not
expend any funds for personal service contracts subject to this chapter
unl ess the port has conplied with the conpetitive procurenent and ot her
requi renents of this chapter. The port conm ssioner or enployee
executing the personal service contracts is responsible for conpliance
with the requirenments of this chapter. WIIful and intentional failure
to conply with the requirenents of this chapter subjects the port
conmi ssioner or enployee to a civil penalty in the amunt of three
hundred dollars. A consultant who knowi ngly violates this chapter in
seeking or performng work under a personal services contract 1is

subject to a civil penalty of three hundred dollars or twenty-five
percent of the anmpbunt of the contract, whichever is greater. The state
auditor is responsible for auditing violations of this chapter through
its regular financial and accountability audits. The attorney general
is responsible for prosecuting violations of this chapter.

2SHB 3274. SL p. 6
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NEW SECTION. Sec. 11. (1) Substantial changes in the scope of
work specified in the contract or which are substantial additions to
t he scope of work specified in the formal solicitation docunent shal
be submtted to the comnmssion for a determnation as to whether the
change warrants the work to be awarded as a new contract.

(2) An anendnent or anendnents to personal service contracts, if
the value of the anmendnent or anendnents, whether singly or
cunul atively, exceeds fifty percent of the value of the original
contract nust be filed with the comm ssion and nade available for
public inspection prior to the proposed starting date of services under
t he amendnents.

NEW SECTION. Sec. 12. This chapter does not apply to:

(1) Contracts specifying a fee of less than fifty thousand doll ars;

(2) Contracts awarded to conpanies that furnish a service where the
tariff is established by the utilities and transportati on conm ssion or
other public entity;

(3) Intergovernnental agreenents awarded to any governnental
entity, whether federal, state, or |ocal and any departnent, division,
or subdi vi sion thereof;

(4) Contracts awarded for services to be perfornmed for a standard
fee, when the standard fee is established by the contracting agency or
any ot her governnental entity and a |like contract is available to al
qualified applicants;

(5) Contracts for services that are necessary to the conduct of
col | aborative research if prior approval is granted by the funding
sour ce;

(6) Contracts for professional services which are entered into
under chapter 39.80 RCW and

(7) Contracts for the enploynent of expert wtnesses for the
purposes of litigation or |egal services to supplenent the expertise of
port staff.

NEW SECTION. Sec. 13. (1) The nunicipal research services center,
in cooperation with the Wshington public ports association, shall
develop gquidelines for the effective and efficient managenent of
personal service contracts by all ports. The guidelines nust, at a
m ni mum i ncl ude:

p. 7 2SHB 3274. SL
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(a) Accounting nethods, systens, neasures, and principles to be
used by ports and consultants;

(b) Precontract procedures for selecting potential consultants
based on their qualifications and ability to perform

(c) Incorporation of performance neasures and neasurabl e benchmarks
in contracts, and the use of performance audits;

(d) Uniform contract terns to ensure contract perfornmance and
conpliance with port, state, and federal standards;

(e) Proper paynent and reinbursenent nethods to ensure that the

port receives full value for taxpayer noneys, including cost
settl enments and cost all owance;
(f) Postcontract procedures, including nethods for recovering

i nproperly spent or overspent noneys for disallowance and adj ust nent;

(g) Adequate contract renmedi es and sanctions to ensure conpli ance;

(h) Mnitoring, fund tracking, risk assessnent, and auditing
procedures and requirenents;

(1) Financial reporting, record retention, and record access
procedures and requirenents;

(Jj) Procedures and criteria for termnating contracts for cause or
ot herw se; and

(k) Any other subject related to effective and efficient contract
managenent .

(2) The nmunicipal research services center shall submt a status
report on the guidelines required by subsection (1) of this section to
t he governor and the appropriate standing commttees of the |egislature
no | ater than Decenber 1, 2008.

(3) The Washington public ports association shall publish a
gui debook for use by ports containing the guidelines devel oped under
subsection (1) of this section.

(4) The nunicipal research services center and the Washington
public ports association shall each make the guidelines avail able on
their web sites.

NEW SECTION. Sec. 14. (1) A port entering into or anending
personal service contracts shall follow the policies adopted by the
commi ssion, which shall be based on guidelines devel oped pursuant to
section 13 of this act.

2SHB 3274. SL p. 8
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(2) This section applies to ports entering into or renew ng
contracts after January 1, 2010.

NEW SECTION. Sec. 15. The Washington public ports association
shall provide a training course for port personnel responsible for

executing and managi ng personal service contracts. The course nust
contain training on effective and efficient contract managenent under
the gquidelines established under section 13 of this act. Por t

districts shall require port enployees responsible for executing or
managi ng personal service contracts to conplete the training course to
the satisfaction of the conm ssion.

Sec. 16. RCW39.04.010 and 2007 ¢ 133 s 1 are each anended to read
as follows:

The definitions in this section apply throughout this chapter
unl ess the context clearly requires otherw se.

(1) "Award" nmeans the formal decision by the state or municipality
notifying a responsible bidder with the | owest responsive bid of the
((state)) state's or nunicipality's acceptance of the bid and intent to
enter into a contract with the bidder.

(2) "Contract" means a contract in witing for the execution of
public work for a fixed or determ nable anmount duly awarded after
advertisenent and conpetitive bid, or a contract awarded under the
smal | works roster process in RCW 39. 04. 155.

(3) "Municipality" neans every city, county, town, port district,
district, or other public agency authorized by law to require the
execution of public work, except drainage districts, diking districts,
diking and drainage inprovenent districts, drainage inprovenent
districts, diking inprovenent districts, consolidated diking and
drai nage inprovenent districts, consolidated drainage inprovenent
districts, consolidated diking inprovenment districts, irrigation
districts, or other districts authorized by |aw for the reclamati on or
devel opnent of waste or undevel oped | ands.

(4) "Public work" neans all work, construction, alteration, repair,
or inprovenent other than ordinary mai ntenance, executed at the cost of
the state or of any nmunicipality, or which is by law a |lien or charge
on any property therein. Al public works, including maintenance when
performed by contract shall conply with chapter 39.12 RCW "Public

p. 9 2SHB 3274. SL
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wor k" does not include work, construction, alteration, repair, or
i nprovenent perfornmed under contracts entered into under RCW
36.102. 060(4) or under devel opnent agreenents entered into under RCW
36. 102. 060(7) or |eases entered into under RCW 36.102. 060(8).

(5) "Responsible bidder" neans a contractor who neets the criteria
i n RCW 39. 04. 350.

(6) "State" neans the state of Washington and all departnents,
supervi sors, comm ssioners, and agencies of the state.

Sec. 17. RCW 39.04. 155 and 2007 c¢ 218 s 87, 2007 c 210 s 1, and
2007 ¢ 133 s 4 are each reenacted and anended to read as foll ows:

(1) This section provides uniformsnall works roster provisions to
award contracts for construction, building, renovation, renodeling,
alteration, repair, or inprovenent of real property that nmay be used by
state agencies and by any | ocal governnent that is expressly authorized
to use these provisions. These provisions nay be used in |lieu of other
procedures to award contracts for such work with an estinmated cost of
two hundred thousand dollars or less. The small works roster process
includes the limted public works process authorized under subsection
(3) of this section and any |ocal governnment authorized to award
contracts using the small works roster process under this section may
award contracts using the limted public works process under subsection
(3) of this section.

(2)(a) A state agency or authorized | ocal governnment nmay create a
single general small works roster, or may create a small works roster
for different specialties or categories of anticipated work. Wer e

applicable, small works rosters nay nake distinctions between
contractors based upon different geographic areas served by the
contractor. The small works roster or rosters shall consist of al

responsi bl e contractors who have requested to be on the list, and where
required by law are properly licensed or registered to perform such
work in this state. A state agency or |ocal governnent establishing a
smal | works roster or rosters may require eligible contractors desiring
to be placed on a roster or rosters to keep current records of any
applicable licenses, certifications, registrations, bonding, insurance,
or other appropriate matters on file with the state agency or |ocal
governnent as a condition of being placed on a roster or rosters. At
| east once a year, the state agency or |ocal governnent shall publish

2SHB 3274. SL p. 10
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in a newspaper of general circulation within the jurisdiction a notice
of the existence of the roster or rosters and solicit the nanes of

contractors for such roster or rosters. In addition, responsible
contractors shall be added to an appropriate roster or rosters at any
time they submt a witten request and necessary records. Mast er

contracts nmay be required to be signed that becone effective when a
specific award is made using a small works roster.

(b) A state agency establishing a small works roster or rosters
shal |l adopt rules inplenenting this subsection. A local governnment
establishing a small works roster or rosters shall adopt an ordi nance
or resolution inplenenting this subsection. Procedures included in
rules adopted by the departnent of general admnistration in
i npl enenting this subsection nmust be included in any rules providing
for a small works roster or rosters that is adopted by another state
agency, if the authority for that state agency to engage in these
activities has been delegated to it by the departnent of general
adm ni stration under chapter 43.19 RCW An interlocal contract or
agreenent between two or nore state agencies or |ocal governnents
establishing a small works roster or rosters to be used by the parties
to the agreenent or contract nust clearly identify the lead entity that
is responsible for inplenenting the provisions of this subsection.

(c) Procedures shall be established for securing telephone,
witten, or electronic quotations fromcontractors on the appropriate
small works roster to assure that a conpetitive price is established
and to award contracts to the | owest responsible bidder, as defined in

RCW 39.04.010. Invitations for quotations shall include an estimte of
the scope and nature of the work to be perforned as well as materials
and equipnment to be furnished. However, detailed plans and

speci fications need not be included in the invitation. This subsection
does not elimnate other requirenents for architectural or engineering
approvals as to quality and conpliance with building codes. Quotations
may be invited from all appropriate contractors on the appropriate
smal | works roster. As an alternative, quotations may be invited from
at least five contractors on the appropriate small works roster who
have indicated the capability of performng the kind of work being
contracted, in a manner that will equitably distribute the opportunity
anong the contractors on the appropriate roster. However, if the
estimated cost of the work is fromone hundred thousand dollars to two

p. 11 2SHB 3274. SL
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hundred thousand dollars, a state agency or |ocal governnent ((—ether
than—aport—distriet)) that chooses to solicit bids fromless than all
the appropriate contractors on the appropriate small works roster nust
al so notify the remaining contractors on the appropriate snmall works
roster that quotations on the work are being sought. The gover nnent
has the sole option of determ ning whether this notice to the renaining
contractors is made by: (i) Publishing notice in a | egal newspaper in
general circulation in the area where the work is to be done; (ii)
mailing a notice to these contractors; or (iii) sending a notice to
these contractors by facsimle or other electronic neans. For purposes
of this subsection (2)(c), "equitably distribute" nmeans that a state
agency or |ocal governnment soliciting bids may not favor certain
contractors on the appropriate small works roster over other
contractors on the appropriate small works roster who performsimlar
servi ces.

(d) A contract awarded froma snmall works roster under this section
need not be adverti sed.

(e) Imediately after an award is made, the bid quotations obtained
shall be recorded, open to public inspection, and available by
t el ephone i nquiry.

(3) In lieu of awarding contracts under subsection (2) of this
section, a state agency or authorized |ocal governnent may award a
contract for work, construction, alteration, repair, or inprovenent
projects estimated to cost less than thirty-five thousand doll ars using
the limted public works process provided under this subsection.
Public works projects awarded under this subsection are exenpt fromthe
other requirenents of the small works roster process provided under
subsection (2) of this section and are exenpt fromthe requirenent that
contracts be awarded after advertisement as provided under RCW
39. 04. 010.

For limted public works projects, a state agency or authorized
| ocal governnent shall solicit electronic or witten quotations froma
m ni mum of three contractors from the appropriate small works roster
and shall award the contract to the |owest responsible bidder as
defined under RCW 39.04.010. After an award is made, the quotations
shall be open to public inspection and avail able by el ectronic request.
A state agency or authorized |ocal governnent shall attenpt to
distribute opportunities for limted public works projects equitably

2SHB 3274. SL p. 12
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anong contractors wlling to perform in the geographic area of the
work. A state agency or authorized |ocal governnment shall maintain a
list of the contractors contacted and the contracts awarded during the
previous twenty-four nonths under the limted public works process,
including the nane of the contractor, the contractor's registration
nunber, the amount of the contract, a brief description of the type of
work perforned, and the date the contract was awarded. For limted
public works projects, a state agency or authorized |ocal governnent
may waive the paynent and performance bond requirenents of chapter
39.08 RCW and the retainage requi renents of chapter 60.28 RCW thereby
assumng the liability for the contractor's nonpaynent of |aborers,
mechani cs, subcontractors, material persons, suppliers, and taxes
i nposed under Title 82 RCWthat may be due fromthe contractor for the
l[imted public works project, however the state agency or authorized
| ocal government shall have the right of recovery against the
contractor for any paynents nmade on the contractor's behal f.

(4) The breaking of any project into units or acconplishing any
projects by phases is prohibited if it is done for the purpose of
avoi di ng the maxi mum dol | ar anmount of a contract that may be | et using
the small works roster process or limted public works process.

(5)(a) A state agency or authorized |ocal governnment may use the
[imted public works process of subsection (3) of this section to
solicit and award small works roster contracts to small busi nesses that
are registered contractors with gross revenues under one mllion
dollars annually as reported on their federal tax return.

(b) A state agency or authorized I|ocal governnent nay adopt
addi ti onal procedures to encourage snall businesses that are registered
contractors with gross revenues under two hundred fifty thousand
dollars annually as reported on their federal tax returns to submt
quotations or bids on small works roster contracts.

(6) As used in this section, "state agency" neans the departnent of
general admnistration, the state parks and recreati on conm ssion, the
department of natural resources, the departnent of fish and wildlife,
the departnent of transportation, any institution of higher education
as defined under RCW 28B. 10. 016, and any ot her state agency del egated
authority by the departnment of general admnistration to engage in
construction, bui | di ng, renovati on, renodel i ng, al teration,
i nprovenent, or repair activities.
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Sec. 18. RCW 53.12.270 and 1975 1st ex.s. ¢ 12 s 1 are each
anmended to read as foll ows:

(1) The conmmi ssion nmay del egate to the managi ng official of a port
district such admnisterial powers and duties of the comm ssion as it
may deem proper for the efficient and proper managenent of port
district operations. Any such delegation shall be authorized by
appropriate resolution of the comm ssion, which resolution nust also
establish guidelines and procedures for the nmanaging official to
fol | ow.

(2) The conm ssion shall establish, by resolution, policies to
comply with RCW 39.04.280 that set forth the conditions by which
conpetitive bidding requirenents for public works contracts may be
wai ved.

NEW SECTION. Sec. 19. Sections 5 through 15 of this act
constitute a new chapter in Title 53 RCW

NEW SECTION. Sec. 20. |If specific funding for the purposes of
this act, referencing this act by bill or chapter nunber, is not
provi ded by June 30, 2008, in the omi bus appropriations act, this act
is null and voi d.

Passed by the House March 8, 2008.

Passed by the Senate March 6, 2008.

Approved by the Governor March 25, 2008.

Filed in Ofice of Secretary of State March 25, 2008.
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